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Remarks 

This is a response to the Office Action mailed March 24, 2004. Claims 1-9 are 
currently pending in this application. In the first Office Action, the Examiner rejected 
claims 7-9 under 35 U.S.C. § 112, second paragraph. The Examiner rejected claim 1 under 
35 U.S.C. § 102(b) as being anticipated by U.S. Patent No. 5,704,547 issued to Golan et al. 
(hereinafter "Golan"). 

The Examiner rejected claims 1-4 under 35 U.S.C. § 103(a) as being 
unpatentable based on Applicant's admitted prior art (hereinafter "AAPA") in view of U.S. 
Patent No. 4,098,461 issued to Weller (hereinafter "Weller"). Finally, the Examiner objected 
to claims 5 and 6 as being dependent upon a rejected base claim but would be allowable if 
rewritten in independent form. 

By way of this response, Applicant amends claims 1-9 and adds new claims 10- 
17. Applicant believes the claims as amended, coupled with the remarks presented below, 
place the claims as presented in condition for allowance. Reconsideration and reexamination 
of the application as amended is respectfully requested. 

A. Rejection Under 35 U.S.C. §112. Second Para2ravh 

The Examiner rejected claims 7-9 as being indefinite under 35 U.S.C. § 112, 
second paragraph. Applicant amends the dependency of claim 7 to depend from claim 5 rather 
than independent claim 1 to correct the antecedent basis error. Claims 8 and 9, depending 
from claims 7 and 8 respectively, also overcome this rejection based on this amendment. 
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B. Rejection Under 35 U.S.C. U02(b) 

The Examiner rejected claim 1 under 35 U.S.C. § 102(b) as being anticipated 
by U.S. Patent No. 5,704,547 issued to Golan et al. (hereinafter "Golan"). MPEP §2131 
recites: 

A claim is anticipated only if each and every element as set forth 
in the claim is found , either expressly or inherently described, 
in a single prior art reference. The identical invention must be 
shown in as complete detail as is contained in the ... claim. 

(Emphasis added). A thorough reading of the Golan reference clearly shows that Golan fails 
to disclose the identical invention as that claimed by the Applicant. 

Golan discloses a shower head having a turbine rotatably mounted within the 
shower head housing. The turbine rotates as fluid passes along the exterior of the turbine and 
is expelled through a plurality of small orifices. The rotation of the turbine is translated to a 
fluid exit body through a sliding element to translate the rotational movement of the turbine 
to oscillatory movement of the fluid exit body. This provides a massage effect to the user's 
skin, which is not contemplated by Applicant's invention. 

Golan fails to teach the identical invention claimed by Applicant. Applicant 
provides an electric water heater having one or more large outlet holes, each containing a fixed 
whirling element attached to ring bodies disposed within the outlet hole to uniformly expel 
water through each outlet hole. The inclined blades of the fixed whirling elements "form small 
water outlet channels (21) to cause whirl of the water flux and allow the flow from the water 
outlet chamber (8) to the environment." (Applicant's specification, p. 5, 11. 14-16). 

Golan discloses and claims a turbine that is rotated by water expelled through 
the shower head to provide a massage effect. The sprayer element of Applicant's claimed 
invention avoids undesirable blocking of the water passages that frequently occur with 
conventional shower heads as shown in Golan by using fixed whirling elements to uniformly 
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expel water through the outlet holes. Golan does not teach the identical invention claimed by 
Applicant. Thus, claim 1 is believed to be allowable over the prior art asserted by the 
Examiner. Favorable reconsideration of the rejection is respectfully requested. 

C. Rejection Under 35 U.S.C. U03(a) 

The Examiner rejected claims 1-4 under 35 U.S.C. § 103(a) as being 
unpatentable based on Applicant's admitted prior art (hereinafter "AAPA") in view of U.S. 
Patent No. 4,098,461 issued to Weller (hereinafter "Weller"). Applicant has reviewed the 
references as applied by the Examiner and respectfully disagrees with the Examiner's 
assertions. 

The Examiner's proposed combination of references does not teach nor suggest 
all of the claim limitations as set forth in the claims. MPEP §2143.01 details the basic 
requirements necessary to establish a prima facie case of obviousness: 

To establish a prima facie case of obviousness, three basic 
criteria must be met. First, there must be some suggestion or 
motivation, either if the references themselves or in the 
knowledge generally available to one of ordinary skill in the art, 
to modify the reference or to combine reference teachings. 
Second, there must be a reasonable expectation of success. 
Finally, the prior art reference (or references when combined) 
must teach or suggest all the claim limitations. 

The references applied by the Examiner do not obviate Applicants' claims, either individually 
or in combination. As such, Applicants respectfully request reconsideration of the rejection 
of claims 1-4. 

"The mere fact that references can be combined or modified does not render the 
resultant combination obvious unless the prior art also suggests the desirability of the 
combination." See MPEP §2143.01 citing In re Mills, 916 F.2d 680, 16 USPQ2d 1430 (Fed. 
Cir. 1990). The Weller reference does provide a spinner having a pair of blades which is 
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rotatably mounted within the shower head. The spinner rotates within the head as water is 
forced through the passage, thereby pulsing the water as it exits the shower head in accordance 
with the rotation of 

The Examiner asserts that it would be obvious to use the AAPA/Weller 
combination to provide a vaned spinner in a shower head in order to provide a massaging spray 
of water. However, as discussed above, Applicant's claimed invention does not used a 
rotating whirling element to generate a massage effect as disclosed in Weller. Rather, 
Applicant's fixed whirling elements do not rotate and reduce potential blocking of water 
passages in the shower head. No teaching or suggestion exists to combine Weller with 
Applicant's admitted prior art statement to provide the desirable effects of Applicants' claimed 
invention. 

The Examiner fails to combine references, modify the teachings of the prior art 
to produce the claimed invention or to show some teaching, suggestion, or motivation to do 
so found either explicitly or implicitly in the references themselves or in the knowledge 
generally available to one of ordinary skill in the art to obviate Applicant's claimed invention. 
As such, Applicants respectfully request reconsideration of the claim 1 as presented in this 
Office Action as being in condition for allowance. Further, with respect to the Examiner's 
rejection of claims 2-4, Applicant respectfully asserts that the claims depend from allowable 
subject matter in independent claim 1. Therefore, claims 2-4 are also nonobvious over the 
combination of references for at least the reasons stated above and thus are in condition for 
allowance. 

D. Allowable Subject Matter 

The Examiner objected to claims 5 and 6 as being dependent upon a rejected 
base claim but would be allowable if rewritten in independent form. Applicant adds new 
independent claim 10, incorporating the subject matter of objected claim 5 into base claim 1. 
Further, Applicant adds new independent claim 15, incorporating the subject matter of 
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dependent claims 5 and 7 into base claim 1. Independent claims 10 and 15, as well as claims 
11-14 and 16-17 depending from claims 10 and 15, are believed to be in condition for 
allowance. Applicant respectfully submits that claims 10-12, 20-21 and 23-24 are in condition 
for allowance. 

E. Conclusion 



Applicant has made a genuine effort to respond to each of the Examiner's 



objections and rejections in advancing the prosecution of this case. Applicant believes that all 
formal and substantive requirements for patentability have been met and that this case is in 
condition for allowance, which action is respectfully requested. If any additional issues need 
to be resolved, the Examiner is requested to telephone the undersigned at his convenience. 



Date: June 24. 2004 

BROOKS KUSHMAN P.C. 

1000 Town Center, 22nd Floor 
Southfield, MI 48075-1238 
Phone: 248-358-4400 
Fax: 248-358-3351 



Respectfully submitted, 



Helio Tommaso 




Matthew R. Mowers 

Reg. No. 44,956 

Attorney/ Agent for Applicant 
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